UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

GREGORY WALSH, : 3: 03CV1609 (WAE)
Plaintiff, )

V.
WALGREEN EASTERN CO., | NC.,
Def endant

RULI NG ON DEFENDANT’ S MOTI ON TO DI SM SS
COUNTS TWO AND THREE OF THE COVPLAI NT

This is an enploynment action in five counts, brought by
the plaintiff Gregory Wal sh (“Wal sh”) against his fornmer
enpl oyer, Wal green Eastern Co., Inc. (“Walgreen”), in the
Superior Court for the Judicial District of Ansonia/MIford in
the State of Connecticut. Walgreen renoved the matter to this
Court based on the allegation in count five of the conpl aint
t hat Wal green viol ated the Fair Labor Standards Act of 1938,
codified at 29 U S.C. 88 302 et seq., which is a claimwthin
this Court’s original jurisdiction.

Pendi ng before this Court is Walgreen’s notion to dismn ss
count two of the conplaint, in which Wal sh all eges that he was
forced to resign in violation of the public policy of the
State of Connecticut as set forth in Chapter 557 of the

Connecti cut General Statutes; and count three of the



conplaint, which alleges negligent infliction of enotional
di stress. Both are common |aw cl ains over which the Court is
exerci sing supplenmentary jurisdiction pursuant to 28 U.S.C. 8§
1367. For the reasons set forth below, Walgreen's notion to
di sm ss counts two and three of the conplaint will be granted.
Facts

The followi ng facts are taken fromthe conplaint and from
the report of the parties’ planning neeting. Walsh is a
i censed pharmacist in the State of Connecticut. Wilgreen is
an out of state corporation doing business throughout the
State of Connecticut. Walsh was enployed by Wal green as a
pharmaci st from March 1987 t hrough February 2003. Wl sh
al | eges he was enpl oyed under the ternms of an inplied contract
whi ch provi ded that Wal sh would be paid a fixed hourly rate
for regular tine, and 150% of that rate for overtime, nore
commonly called “tinme and a half.” Wl sh asserts that he
fully conplied with all the terns and conditions of his
inplied contract of enploynment, but during the last 5 1/2
years of his enploynent with WAl green, Wl green breached the
inplied contract by refusing to pay Wal sh for the overtine he
wor ked, which Wal sh clainms totaled 123 hours over the 5 1/2
year peri od.

Because of this refusal by Wal green to pay Wl sh



overtime, Walsh alleges that Wal green created a working
environment so intolerable that Wal sh was forced to resign
involuntarily, which he asserts constituted a term nation by
Wal green in violation of public policy. Wlsh also clains
econom c |l oss; negligent infliction of enotional distress;

viol ation of Connecticut’s wage and hour |aws; and a violation
of the Fair Labor Practices Act of 1938.

Wal green all eges that Wal sh was a sal ari ed enpl oyee who
was paid all conpensation that he earned and to which he was
entitled, and that there was no enpl oynment contract between
the parties relating to the paynent of overtinme. \Walgreen
al so clainms that Wal sh did not suffer wongful constructive
di scharge in violation of public policy because of the
exi stence of adequate statutory renmedies, and that Wl sh
failed to mtigate any of his alleged damages.

Di scussi on

Motion to dism ss

The function of a notion to dismss is "nmerely to assess
the legal feasibility of the conplaint, not to assay the
wei ght of the evidence which m ght be offered in support

thereof." Ryder Enerqgy Distribution v. Merrill Lynch

Commpodities, Inc., 748 F.2d 774, 779 (2d Cir. 1984). \hen

deciding a notion to dism ss, the Court nust accept as true



the well pleaded allegations of the conplaint. Albright v.
Aiver, 510 U. S. 266, 268 (1994). In addition, the allegations
of the conplaint should be construed favorably to the pl eader.

Scheuer v. Rhodes, 416 U. S. 232, 236 (1973). A conpl aint

shoul d not be dism ssed unless it appears beyond doubt that
the plaintiff can prove no set of facts in support of his

claimwhich would entitle himto relief. Conley v. G bson, 355

U.S. 41, 45-46 (1957).

Count Two, Wongful Term nation in Violation of Public Policy.

Wal sh all eges that by Walgreen’s refusal to pay himthe
overtime pay he clainm was due and owing himover a 5 1/2 year
peri od, WAl green created a working environment so intolerable
t hat Wal sh was forced to resign involuntarily, in violation of
the public policy of the State of Connecticut. The Court
construes this as an allegation of constructive discharge
agai nst Wal green based on the public policy exception to the
at will enploynent doctrine.

WAl green asserts that it is well established |aw that the
public-policy exception to the doctrine of at will enploynent
is a narrow one. The Court concurs. Construing the
al |l egations of the conplaint favorably to Wal sh, and accepting
themas true, the Court is at a loss to understand why WAl sh

waited 5 1/2 years to take action on his overtine pay



concerns, instead of contacting the state and/or federal
agency that regulates this issue. The non-paynent of time and
a half for overtime worked is not a common | aw public policy
violation, but a matter that is strictly regulated by
governnment agenci es. Connecticut’s wage and hour | aws,
codi fied at Connecticut General Statutes § 31-58 et seq., and
t he Fair Labor Standards Act of 1938, 29 U. S.C. 88 302 et
seq., would have provided Wal sh with the remedy he sought if
the overtinme pay was justified. The Court does not find that
the failure of Walgreen to pay Walsh tinme and a half pay for
overtime worked reaches the |l evel of a public policy issue.

Wal sh argues that he has | ost wages that he would have
earned from Wal green fromthe time of his term nation until
the tinme of his retirement or death, and that the term nation
of his enploynent inflicted a far greater injury on himthan
the nere failure to pay wages. He also argues that the only
remedy for failure to pay wages is conpensation at proper
| evel s for the hours he worked in the past.

The Court finds that Wal green did not, by failure to pay
Wal sh for 123 hours worked over a 5 1/2 year period that were
al l egedly overtinme hours, create a working environnment that
was so intolerable that Wal sh was forced to resign

involuntarily. The Court also finds that the clains in counts



four and five will provide himw th the renedy he seeks, i.e.,
conpensation at proper levels for the hours he worked in the
past, should he be successful on those clains.

Count Three, Negligent Infliction of Enptional Distress

A claimof negligent infliction of enotional distress as
an i ndependent tort is relatively new to Connecticut |aw
Hi storically, enmpotional distress was not conpensated at common
law in the absence of physical injury or a risk of harm from
physi cal inmpact. It was not until 1978 that the Connecti cut
Supreme Court recognized the tort of negligent infliction of

enptional distress. Mintinieri v. S. New England Tel. Co., 175

Conn. 337, 345 (1978).

I n count three, Wal sh alleges a cl ai magai nst Wal green
for negligent infliction of enotional distress. To prevail on
a claimfor negligent infliction of enotional distress in the
enpl oynment cont ext under Connecticut law, a plaintiff nust
prove that the defendant shoul d have realized that its conduct
i nvol ved an unreasonable risk of causing enotional distress
and that distress, if it were caused, mght result in illness

or bodily harm Peralta v. Cendant Corp, 123 F. Supp.2d 65, 82

(D. Conn. 2000). Connecticut inmposes additional requirenents
when the alleged infliction occurs in the workplace.

“Negligent infliction of enotional distress in the enpl oynent



context arises only where it is based upon unreasonabl e
conduct of the defendant in the term nation process. The nere
term nation of enploynent, even where it is wongful, is
therefore not, by itself, enough to sustain a claimfor
negligent infliction of enotional distress. The nere act of
firing an enpl oyee, even if wongfully notivated, does not
transgress the bounds of socially tol erable behavior.”

Whi t aker v. Haynes Construction Co., Inc., 167 F.Supp.2d 251,

256 (D. Conn. 2001).

Because enpotional distress in the workplace is not
uncommon, courts have viewed the application of the negligent
infliction of enotional distress clains with sone alarm and
t he Connecticut Supreme Court has stated that “courts shoul d
not lightly intervene to inpair the exercise of managenent
di scretion or to fonent unwarranted litigation.” To that end,
Connecticut courts have held that to be unreasonable, the
enpl oyer’s conduct nust be hunmiliating, extrene, or

outrageous. Mner v. Town of Cheshire, 126 F. Supp.2d 184,

197 (D. Conn. 2002).

In the present case, the defendant asserts that count
t hree should be disni ssed because the claimfor negligent
infliction of enotional distress was not based upon conduct in

a termnation process, citing the 1997 Connecticut Suprene



Court case of Parsons v. United Technol ogi es Corp., 243 Conn.

66. However, since Parsons, the Second Circuit, in dictum
has expressed doubt as to whether the Connecticut Suprene
Court would continue to limt the tort of negligent infliction
of enotional distress to actions taken in the course of an
enpl oyee’s term nation. The Second Circuit speculated that in
light of 1993 amendnents to the Workers’ Conpensation Act that
excl uded coverage for nental and enotional inpairnment, the
Connecti cut Suprene Court mght permt a claimfor negligent
infliction of enotional distress in the absence of a
term nation. Based on the change in the Wirkers’ Conpensati on
| aws, and the Second Circuit’s shift in opinion, this Court
will not dismss Dixon’s allegation of negligent infliction of
enotional distress based on the defendants’ assertion that the
claimis not based upon conduct in a term nation process.
However, the Court does find, based on the anple case |aw
avai l abl e, nmuch of which was cited in Mner, that the
threshold to prove negligent infliction of enmptional distress
is such that the enployer’s conduct must be unreasonable in
the manner in which the enployer carries out the enploynment
action, and to be unreasonabl e, the conduct nust be
hum | iating, extrenme, or outrageous. This threshold is

extrenmely high. As stated above, Connecticut courts have held



t hat even an enployer’s wongful enployment actions are not
enough to sustain a claimfor negligent infliction of

enotional distress. The Court finds that Wal sh’s all egations
do not rise to the required | evel of unreasonabl eness to state
a claimfor negligent infliction of enotional distress.

Def endants’ motion to dism ss count three will be granted.

Concl usi on

For the reasons set forth above, Walgreen's notion to
di sm ss counts two and three of the conplaint (Doc. # 12) is
GRANTED.

SO ORDERED t his 25th day of March, 2004, at Bridgeport,
Connecti cut.

/sl
WARREN W EG NTON, Senior U. S. District

Judge



